Not Just for Pirates and Inmates Anymore
By Kim Silvers, SPHR-CA
Got a tattoo?  Seeing more of them in the workplace, at the coffee shop, in your CPA’s office?  It’s likely.    Almost 40 percent of Americans between the ages of 18 to 40 have at least one tattoo, according to a 2007 study by the Pew Research Center.  We continue to receive calls from employers who are struggling with employees whose body art is distracting, offensive, or just not tolerable by the boss. So what can be done?

Most tattoos are not in a “protected class” by law. An employer may screen out an applicant or even go so far as to terminate an employee who has a visible tattoo.  BUT, the employer with standards such as this may be cutting out a significant (and growing) population of skilled individuals.  

I was in a coffee shop recently with a help wanted sign on the door that read:  “Tattoos aren’t free.  Join our team here and fund your next tat!”  Clearly, they weren’t looking for a retiree to join the team.  But given the part of town and their clientele, a 20 year old with a need for “tat funds” was going to fit in quite well. (Now there’s a great example of knowing your target market.)
Before making an absolute “no tattoos” policy we suggest you consider some of these criteria:  is the body art clearly offensive to others (such as racial epithets); could it be deemed to be offensive to others (such as sexual images); does it impede safety or productivity; or is it significantly distracting to other employees or clientele to the point of lost business or productivity.  

How about the employee who shows up with the Mike Tyson type tattoo encircling his eye?   Of course, the answer “it depends” comes into play here.  An employee who has little exposure to the public or clientele may be allowed into the worksite with little fanfare about the tattoo. (Consider the dishwasher buried in the kitchen.)   The employee who greets the public and potential customers on a regular basis, such as a hotel desk clerk or bank clerk, may be considered under a different standard. However, if someone has a tattoo because of their religion (a custom for some Native Americans) it is not legal for an employer to discriminate in employment decisions because of this.  In addition, some employers can tolerate a male applicant having a “sleeve” of tattoos, but will screen out a female for a similar decoration – big problem in the gender discrimination category!
Can an employer send home an employee whose low cut jeans show off her “tramp stamp” and the “whale tail” of her thong underwear?  You bet.  You don’t need a dress policy as long as your arm to outline every detail of the dress allowances before sending an employee home.  Having a smock or two on site or a package of extra large band aids may save some lost time and productivity should the employee offer to meander home to change for the third day this week.  

Many employers allow employees with tattoos, but do not allow them to be visible while at work.  Long sleeves and band aids are often covering up a potentially offensive tattoo on the waitperson or bank teller.    While the unemployment rate in California is over 12 percent employers can afford to be picky. When the labor pool availability drops employers may not have the luxury of being so selective.  When recruiting for jobs requiring unique skills or yucky jobs that pay minimum wage it will be difficult to screen out the applicant with a heart tattooed on her hand.  Bottom line, tattoos are here to stay (partly because it’s too expensive to remove them) and employers should consider their standards on and the definable business impact of the ubiquitous artwork. 

Here’s a sample of our Jewelry and Tattoo policy for the workplace.  

