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With the high rate of unemployment these days there are many individuals who want to gain work experience and are sometimes willing to do anything to improve their skills…even proposing to work for no pay.  It might sound like a great deal to you, as an employer, at face value.  However, before you think about hiring anyone without pay you might think twice.  There are limited circumstances when not paying an individual is permitted in California or any other state – even when they are considered an “intern” or “trainee”.   
 
Certain positions deemed as “trainees” are not considered employees. According to the federal Wage and Hour Division of the Dept. of Labor, trainees not on the employer's payroll will not be considered employees of the employer where they work for their own advantage without any express or implied compensation agreement.  In addition, the trainees are not employees within the meaning of the Fair Labor Standards Act (FLSA) only if ALL of the six of the following criteria are satisfied:
· The training, even though it includes operation of the facilities of the employer, is similar to that which would be given in a vocational school; 
· The training is for the benefit of the trainee; 
· The trainees do not displace regular employees, but work under close observation; 
· The employer that provides the training derives no immediate advantage from the activities of the trainees and on occasion the employer's operations may actually be impeded; 
· The trainees are not necessarily entitled to a job at the completion of the training period; and  

· The employer and the trainees understand that the trainees are not entitled to wages for the time spent in training. 
 

If any one of these requirements is not satisfied, an employment relationship exists and compensation is required.  You will want to review a position’s duties and responsibilities very closely to ensure that the position meets all of these requirements and can legitimately be considered an unpaid trainee.
 

Employers do have some flexibility with the pay rate for new employees without prior related training or job skills, called “learners”.  If an individual meets the "learner" criteria, he/she may be paid less than minimum wage for a period of time. California law permits employers to pay learners 85% of the minimum wage; the subminimum wage is allowable only during the first 160 hours of employment or 90 days (whichever comes first).  The employee could be deemed a "learner" if he/she has not previously had any similar or related experience in the same occupation.
Employers also have some options for unpaid internships, when students will receive academic credit for work hours.  A business can provide unpaid internships for students receiving academic credit or completing a requirement for a vocational degree.  If the student is not receiving credit, he/she should be treated as an employee and paid at least minimum wage. 

If you have any question about whether one of your jobs meets the criteria to legitimately be treated as an unpaid intern, an unpaid trainee, or to be paid a learner’s wage, feel free to contact Silvers HR at (916) 791-8506.
